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IN THE COUNTY COURT OF VICTORIA No. CI 1300593
AT MELBCURNE

COMMERCIAL LIST

GENERAL DIVISION

BETWEEN:

MMP GREATER GEELONG PTY LTD (ACN 159 938 806) Plaintiff /Defendant by
Counterclaim

and

HAYESWINCELE HOLDING PTY LTD (ACN 160 671 483} First Defendant/Birst

Plaintiff by
Counterclaim
and
TBAM 3216 PTY LTD (ACN 134 067 655) Second
Defendant/Secand
. Plaintif by
Counterclaim
DEFENCE AND COUNTERCLAIM
Date of document: 28 June 2013
Elled an bahalf of The Defendants/Elaintiffs by Counter¢laim
Prepared by: Telephone:  (03) 9817 6530
Millens Solicitors Facsimile: (03) 9817 5365
62 Whitehorse Rd Reft Ross Millen
DEEPDENR VIC 3103 Email: milien@miilens com.an

Note that capitalised tenms appearing below have the same meaning as in the Plaintiffs
Further Amended Statement of Claim dated 21 May 2013 unless stated otherwise.

DEFENCE

To the PlaintifPs Fmther Anended Statement of Claim datenial y 2013, the Defendants
say as follows: Slys '

1. They admit paragraph 1

2. They admit paragraph 2.

3, They admit paragraph 3.
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10.

1L

12.

13.

i4,

15.

186,

They admit paragraph 4.
They admit paragraph 5,
They admit paragraph 6.

They admit paragraph 7, and say that there was a furthe term of the Shareholders’
Agreement that the Sharcholders' Agresment contsins the entire agreement of the
parties with tespect to its subject matter, and sets out the onfly conduct relied on by
the parties and supersedes ail earller conduct by the parties with respect to its subject
maiter {cfavse 18.3).

‘They admit paragraph 8,

Save to say that by causing its nominee Team 3216 to enter into the Advertising
Agreement with MMP, Hayeswinckle Holding fidly performed its dbligations undex
clause 2.1 of the Subscripiion Agreement and clause 3.3 of the Shareholder
Agreement, they admit paragraph 9.

They admit paragraph 10,

They deny each and every allegation In paragraph 11.
They deny each and every allegation in paragraph 12,
They deay each and every allegation in paregraph 13.
They deny each and every ailegafion in paragraph 14.
In relation t¢ paragraph 13, they:

(a) deny that Hayeswinckle Holding has repudiated either the
Subscription Agreement or the Shareholder Agreement;

®) deny that Team 3216 has repudiated the Advertising Agreement; and

() deny that MMP was entitled to or has accepted any repudiaticn of the
Subscxiption Agreement, the Shareholder Agreement, or the
Advertising Agrecraent. :

They deny each and ¢very allegation in paragraph 16,
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17.

18,

19.

In relation to paragraph 17, they:
(a}  deny making the MMP Coramitreent Representations and Warraaties;
(1)  rely onclauss 18.3 of the Shareholders’ Agreement;

(c)  say further that in the course of discussions between Halto for MMP and
Hayes for Hayeswinckle Holding and Tearn 3216 in or about October 2012:

() Hallo stated that MMP wanted Team 3216 to agree to a minimum of
sevan pages of advertising in the weekly MMP Pubfication at an
egreed page rate of $1,400 (MMP Advertising Spend Request);

(l)  Hayes rejected the MMY Advertising Spend Request and stated that
he thought 4 pages of advertising was more realistic; -

(if} Hallo responded, stating words to the effect that MMP would never
have made Team 3216 stick to 7 pages of advertising in any event; and

() ©o agreement was reached between the parties 0#1 the minimum
number of pages of advertising to be placed in the MMP Publication
by Team 3216 each week; and

PARTICULARS

The discussion taok place at the office of Danie! Hayes
in Geelong during October 2012 to the effect alleped.

(dd MMP snd Team 3216 each signed the Advertising Agfeement without
inserting any sum in Particulars C relating to the “Agreed Advertising Spend”.

In relation to paragraph 18, they:

{a)  say that paragraph 18 is embarrassing and imelevant to any cause of action
pleaded by MMP and it should be struck out;

()  under cover of that objection, deny each and every allegation thereln and
refer to and repeat paragraph 17,

They deny each and every allegation in paragraph 19 and refer to and repeat
paragraph 17, |
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28,

21,

22,

4

They deny ¢ach and every allegation in paragraph 20 and tefer to and repeat
paragraph 17.

in relation to paragraph 21, they:

®
®)

say that the paragraph Is embarrassing and should be struck out; and

under cover of that objection, deny each and every allegation therein.

They deny each and every allegation in paragraph 22 and refer to and repeat
paragraph 17.

In relation to paragraph 23, they:

{2)

(b)

(<)

Y

(e)

deny malking the MMP Commitment Representations and Warranties and
refer to and repeat paragraph 17;

deny that they continued te make the MMP Commitment Representations
and Warranties as alleged in paragraph 23();

admit that;

(i)  Hayeswinckle Holding executed the Subscription Agreement and the
Shareholders' Agreement; and

(@) Team 3216 executed the Advertising Agresmant;

say that paragraphs 231} ta {lii) are embarrassing, not material to any cause of
action relied upon by MMP and should be stzuck out; and

under cover of the objection In paragraph (d):

(1 admit that on about 28 November 2012, Team 3216 entered into an
agreement with The Geelong Advertiser Pty Ltd (Sponsomship
Agreetnent) and say that they will rely at trial on the full terms and
effect of the Sponsorship Agreement;

(i)  admit that from 1 January 2013 to the date of this defénce, Team 3216
has not placed any print media advertisements with MMP and has
placed print media advartizeraants with the Geelong Advertiser; and
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24.

26

27,

28.

29.

30.

31,

{iii) otherwise deny each and every allegation therein.
In relation to paragraph 24, they:
(a}  say that the paragraph is embarrassing and should be struck cut;

{b)  under cover of that objection, deny each and every allegation'in paragraph 24
and refer to and repeat paragraph 17.

In relation fo paragraph 25, they:
(@)  saythat the paragraph is embarrassing and should be struck ou;
()  under cover of that chjection, deny each and every allegation therein.

They deny esch and every allegation in paragraph 26 and refer to and repeat
paragraph 17.

They deny each and every allegation in parsgraph 27 and refer to and repeat
paragraph 17. '

They deny each and every allegation in paragraph 28 and refer to and repeat
paragraph 17.

They deny each and every allegation in paragraph 29.
They deny each and every allegatlon in paragraph 30.

Purther or in the alternative, if (which is denied) the Defendants are [iable to MMP

as alleged or at all, they will saek to set off 50 much of their counteérclaim herein as
will be sufficient to satisfy MMP's claim. '

COUNTERCLAIM
The Eirst Plaintiff by Counterclaim (Hayeswinckle Holding) is and was at all
raaterial times: :

(@) a company conducting & real estate business in the Geelong area under and
by reference to the name Hayeswinckle;
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(b)  acompany duly incorporated at law and capable of suing; and

()  acorporation within the meaning of section 4 of the Compatition and Consner
Aa 201¢(Cth) (CCA).

2. The Second Blaintiff by Counterclaim {Team 3216) is and was at all material times:
(8  acompany duly incorporated at Iaw and capable of suing; and
(b}  acorporation within the meaning of the CCA.
3. The Defendant by Counterclaim (MMP) is and was at all material times:
{a)  acompany duly incoxporated at law and capable of being sued;
{b)  acorporation within the meaning of the CCA; and

(€)  the owner and publisher of the real astate publication titled The Weekly Review
Greater Geglong.

Misleading or deceptive conduct

4. In or about September and October 2012, Daniel Hayes (Hayes), for and on behalf of
Hayeswinckle Holding and FTeam 3216, entered into discussions (Discussions) with
Mark Hallo (Hallo) for and on behalf of MMP, relating to the proposed
establishment by MMP of » 1eal estate publication and advertising business (New
Business),

PARTICULARS

Hallo approached Hayes in approximately September 2012
saying MMP was setting up a magazine to compete with the
Geelong Advertiser, Hallo stated that the New Business would be
very profitable as he had eontacts with all the Geelong real
estate agents having previcusly worked for the Geelong
Advertiser. Hello gave Hayes an example of the profit made
from the Leader. Hallo alse told Hayes that he needed Hayes on
board to get the other real estate agents in Geelong on board.

5. In the course of the Discussions, Hallo, on behalf of MMP, told Hayes that MMP
was proposing to establish a weekiy real estate publication {o be called the Weekly
Review Greater Geelong (MMRP Publicatfon) in, and about, the Cliy of Geelong,
Western Victoria, the Surf Coast and the Bellarine Peninsujs, in competition with the
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16,

11,

Geelong Advertisar.

In the course of the Discussions, Hallo on behalf of MM, represented to Hayes on
behalf of Hayeswinckle Holding and Tearm 3216 that a significant and tnmediate
advantage of the New Business compared to its competitor, the Geelong Advertisey,
was that the MMP Publication would be distributed each week on a Thursday and
Priday to avery household in Geelong (Representation).

PARTICULARS

Hello told Hayss that MMP would own a share in the
company that wowld distribute the MMP publication and
wauld ensure distribution succeeded even if MMP had to have

its employees deliver the MMP publication to every household
in Geelong themselves,

The Representation was a representation with respect to a future matter,
MMP made the Representation in trade or commerce,
In: reliance on and induced by the Representation, on or about 26 October 2012;

(/)  Hayes, for and on behalf of Heyeswinckle Holding, executed the Subseription
Agreement between MMP and Hayesswinckle Holding;

(®)  Hayes, for and on behalf of Hayeswinekle Holding, executed the
Shareholders' Agreement between MMY and Hayeswinclda Holding; and

{¢)  MHayes, for and on behalf of Team 3216, executed the Advertising Agrecment
between MMP and Team 5216.

The first issuc of the MMP Publication was published by MMP on or about 15
November 2012,

In further reliance on and induced by the Representation, on and after 26 October
2012, Team 3216:

(8)  placed and paid for real estate advertlsements on behaif of its vendor clients in
the MMP Publication; and

8712
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12,

{b)

PARTICULARS

Batween 26 October 2012 and 31 December 2012, Team 3214
placed 24 % pages of real estate advertisements for its clients in
the MMP Publication at 2 cost of $37,703.

Introduced, marketed and promoted the MMP Publication to clients.

(B

(id)

(i)

)

v

PARTICULARS

On and from 26 October 2612 until 31 December 2012,
Team 3216 actively enconraged vendors and: potentlal
clients to place alf of their real estate advertising in the
MMZP Publication,

Cn and from 1 January 2013, Team 3216 has offered
clients the choice of advestising their property in the
MMP Publication and/or the Geelong Advertiser,

Team 3216 Print Advertising Campaign forms list both
the MMP Publication and the Geelong Advertiser.
Clients are offered a choice of which publication to
advertise in, A copy of the form is available for
inspection at the office of the solicitors for
Hayeswinckle Holding and Team 3216.

Current copies of the MMP Publleation have been at all

times and remain on display at meeting rooms at Team
3216's premises in Geelong.

At weekly sales meetings, Team 3216 sales consultants
are regularly directed by Daniel Hayes and Michelle
Winckle to offer vendors and potential vendors the
choice of advertising in the MMP Publication and/or
the Geelotig Advestiser.

8112

The Representation was false, misleading or deceptive, and Hayeswinckle Holding
and Team 3216:

(a)

(b)

(3)

PARTICULARS

Hayeswinckle Holding and Team 3216 rely on admissions
made by MMP ih an email from Hallo to Michelle Cortorillo of

rely on section 4 of Schedule 2 (the Austraflan Consumer Law) of the CCA
(ACL); and

say (urther or alternatively that the first and subsequent issues of the MMP
Publication were not delivered to every household in Geelong.
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(i)

(ii3)

(W)

10712

Bayeswinckle Holding and Team 3216 sent on 19 November
2012 at about 10.06am that the MMP Publication was not
delivered to households in, at least:

Rivargum Drive, Highton

Leigh Rd, Highton

Kyeemaz, Highton

Lippazana, Highton

Eilczest, Highton

Lansbury Crescent Highton

Church St, Hamlyn Heights

Belfast, Newtown

Noble S, Newtown

Areas of Whittington, Bast Geelong.

A copy of shat email may be inspected by appointment at the
cffices of the solicitors for Hayeswinckle Holding and Team
3216.

The issue of the MMP Publication dated 10 December 2012 was not
deliverad to households In, at [east, the fallowing streets:

Noble
Peary
Lansbury
Clydesdale
Noble
Walilaroo
Pitman
South Valley Road
Percy
Culzean
Buangor.

The issue of the MMP Publication dated 17 December 2012
was not delivered to households in, at least, the following
streets:

Percy Street
Buangor
Menor Crescent

Lansbuzy Crescent
Noble

Sangolan Terrace
Viogmer Place.

Further particufars may be provided after discovary.

13. By reason of the matters in paragraphs 6 to 8 zand 12 above, MMP contravened
section 18 of the ACL.

N
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14.

By reasor of the said contravention, Hayeswincekie Holding and Team 3216 have

suffered loss and damage.

(i)

(ii))

PARTICULARS

Hayeswinckle Holding and Team 3216 received a number of
complaints from clieat vendors who bad paid for advertlslng in
the MMP Publication, complaining about the pacr circulation
of the MMP Publication and about Hayeswinckle Holding and
Team 3216 having encouraged them to advertise jn the MMP
Publication, damaging Hayeswinckle and Team 3216's trading
and business reputation,

Hayeswinckle Holding and Team 3216 lost vendor clients and
potential clienty,

Further particulars of loss and damage will be provided before
trial.

Breach of the Shareholders’ Agreement

15.

16.

17,

Hayeswinckle Holding and Team 3216 refer to and repeat paragraph 7 of ths fucther

arnended statement of clalm and paragraph 7 of the dafence.

By reason of the conduct referred to in paragraph 12(b), MMP has breached clause
3.4.1 of the Shareholders’ Agresment by failing to co-operate with Hayeswinckle

Holding in order to further the objectives of MMP,

By reason of MMP's breach of the Shareholders’ Agreement, Hayeswinckle Holding

has suffered loss and damage.

6

(i)

(i

PARTICULARS

Diminution in the value of the shares issued by MMP to
Hayeswinckle Holding under the Subseription Agreement.

Hayeswinckle Holding refers to and xepeats the particulars to
paragraph [4

Further particulars of loss and damage will be provided before
trial,

AND THE PLAINTIFFS BY COUNTERCLAIM CLATM:

A,

An order pursuant to section 243 of the Competition and Consumer Act 2010
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(i) varylng clause 2.1 of the Subscriptiorn Agreement between MMP and
Hayeswinckle Holding by deleting the words 'and commit to an Agreed
Advertising Spend in the amount specified in [tem 3 of the Schedule with the
Company', and deleting Item 3 in the Schedule; and

()  varying the Advertising Agreement between MMP and Team 2316 by
deleting clause 4 thereof.

Damages pursuant to section 236 of the Australian Consuraer Law.

Damages at common Jaw for breach of contract.

O n o

Interest pursuant to Statute.

Costs.

o

Such further or other orders as this Honourable Court deems fit.
Patag: 28 June 2013

M J COLLINS
" MMARCUS

MILLENS
Solicitors for the Defendants/
Plaintiffs by Counterclaim
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IN THE COUNTY COURT OF VICTQRIA No. 11300593
AT MBLBOURNE

COMMERCIAL LIST

GENERAL DIVISION

BETWEEN:

MMP GREATER GERLONG PTY LTD (ACN 159 938 806) Plaintiff /Defendant by
Counterclaim

and

HAYBSWINCKLE HOLDING PTY LTD (ACN 160 671 433) First Defendant/ First

 Plaintiffby
Counterclaim
and
TEAM 3216 PTY LTD (ACN 134087 655) - ' Second
Defendant/Second
Plaintiff by
. Counterclaim
DRFENCE AND COUNTERCLAIM
Date of documsnt; 28 Juns 2013
Riled an behalf of The Defendants/Plaintiffe by Counterclaim
Prepared by: Telephone:  (03) 9817 6530
Millens Solicitors Facsimile: (03) 9817 5365
62 Whitehorses Rd Ref: Ross Miilen

DEEPDENE VIC 3103 Email: rmillen@millens.com.au

Note that capltailsed terms appearing below have the same meaning as in the Plaintiffs
Further Amended Staternent of Claim dated 21 May 2013 unless stated otherwise.

DEFENCE

To the Plaintiff's Further Amended Statement of Claim dategloﬂl May 2043, the Defendants
say as followa;
it

1 v w [015

1. They admit paragraph 1

o \“1_,'(1.{ R‘
]

O ”_.,:i_/

- l-""

2, They admit paragraph 2.

3. They admit paragraph 3,
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I1.

12.

13.

14.

15.

16.

They admlt paragraph 4.
They admit paragraph 5.
They admit paragraph 6.

They admit paragraph 7, and say that thers was a further term of the Shareholders'
Agreement that the Shareholders’ Agreement contains the entire agreement of the
parties with respect to its subject matter, and sets out the only conduct retied on by
the parties and supersedes all earlier conduct by the parties with respect to its subject
matter (clavse 18.3).

They admit paragraph 8,

Save to say that by causing ifs nominee Team 3216 to enter Into the Advertising
Agreement with MMF, Hayeswinckle Holding fully performed lts obligations under
clause 2.1 of the Subscription Agresmsnt and clause 3.3 of the Shareholder
Agreement, they admit paragraph 9.

They admit paragraph 10.

They deny each and every allegation in paragraph 11.
They deny each and every allegation in paragraph 12.
They deny each and évery zllegation in paragraph 13.
They deny each and every allegation in paragraph 14,
In relation to paragraph 15, they:

(a) ' deny that Hayeswinckle Hulding has repudiated oither the
Subscription Agreerent or the Shareholder Agreemeat;

(b) deny that Team 3216 has repudiated the Advertising Agreement; and

{0) . deny that MMP was entitled to or has accepted any repudiation of the
.Subseripion  Agreement, the Shareholder Agresment, or the
Advertising Agreement.

They deny each and every ailegation in paragraph 16,
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17.

18

19,

In relation to paragraph 17, they:

(8)
(b)
(©)

(d)

deny making the MMP Commitment Representations and Warranties;
rely on clauge 18,3 of the Sharcholders' Agreement;

say further that in the cowrse of discussions between Hallo for MMP and
Hayes for Hayeswinckle Holding and Team 3216 in or about October 2012;

()  Hallo stated that MMP wanted Team 3216 to agree to a minjzom of
seven pages of advertising in the weekly MMP Pblication at an
agreed page rate of $1,400 (MMP Adverdsing Spend Request);

()  Hayes rejecied the MMP Advertising Spend Request and stated that
he thought 4 pages of advertlsing was more realistic; .

(ii) Hallo responded, stating words to the effsct that MMP would never
have made Team 3218 stiek to 7 pages of advettising in any event; and

{iv) no agreement was reached between the parties on the minimum
number of pages of advertising to be placed in the MMP Publication
by Team 3216 each week; and

PARTICULARS
The dlscussion took place at the office of Daniel Hayes
in Geelong during October 2012 to the effect alleged.

MMP and Team 3216 each signed the Advertising Agreement without
tnserting any sum in Partieuiars C relating to the “Agreed Advertising Spend”,

Inrelation to paragraph 18, they:

(@)

()

say that paragraph 18 is embarrassing and irrelavant to any cause of action
pleaded by MMP and it should be struck out;

uader cover of that objection, deny each and every allegauon therein and
refer t0 and repeat paragraph 17.

They deny each and every allegation in paragraph 19 and nefer to end repeat
paragraph 17,
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20,

21.

22.

4

They deny each and every allegation in paragraph 20 and refer to and repeat
paragraph 17. '

In relation to paragraph 21, they:
(a}  say that the paragraph is embarrassing and should be struck out; and
()  under cover of that objection, deny each and every allagation therm

They deny each and every allegation in paragraph 22 and refer to and repeat
paragraph 17, '

In relation to paragraph 23, they:

(8)  deny making the MMP Commitment Representations and ‘Warrantiss aud
refer to and repeat paragraph 17; '

{b)  deny that they continued to make the MMP Commitment Representations
and Warranties as alleged in paragraph 23(a);

(¢)  admit that:

(i) Hayeswinckle Holding executed the Subscription Agreement and the
Shareholders' Agreement; and

()  Team 3216 executed the Advertising Agzeement;

(#)  say that paragraphs 23(f) to (iii} are embarrassing, not materiai to any cause of
action relied upon by MMP and shoutd be struck out; and

(&)  under cover of the objection in paragraph (d):

(i) admit that on about 28 Noveraber 2012, Team 3216 entered into an
agreement with The Geelong Advertiser Pty Ltd (Sponsorship
Agreenment) and say that they will rely at teial on ths full terms and
effect of the Spongorship Agreement; |

(8)  admit that from 1 January 2013 to the date of this defence, Team 3216
- has not placed any print media advertisernents with MMP and has
placed print media advertisements with the Geslong Advertiser; and
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26.

27,

28.

29

30.

3l.

(iii) otherwise dany each and every allsgation there.
In relation to puragraph 24, they:
(8)  say that the paragraph is enabarrassing and should be struck out:

(b))  under cover of that objection, deny each and every allegation in paragraph 24
and refer to and repeat pasagraph 17.

In relation to paragraph 25, they:
(2}  say that the paragraph is cmbarrassing and shoufd be struck out;
(by  under cover of that objection, deny each and every allagation therein.

They deny each and every aflegation in paragraph 26 and refer to and repeat
paragraph 17,

They deny each ané every allegation in paragraph 27 snd refer to and repeat
paragraph 17,

They deny each and every allegation in paragraph 28 and refer to and repeat
paragraph 17,

They deny each and every allegation in paragraph 29,
They deny each and every allegation In paragraph 30,

Further or in the alternative, if (which s denled) the Defendants are liable to MMP
as alleged or st all, they will seek to set off 36 much of their counterclaim hereln as
will be sufficient to satisfy MMP’s claim.

COUNTERCLAIM _
The First Plaintiff by Counterclaim (Hayesswinckle Holding) is and was at all
materiat times;.

(@) acompany conducting a real estate business in the Geelong area under and
by reference to the name Hayeswinckle;
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()  acompany duly incorporated at law and capable of sulng; and

(©)  acorporation within the meaning of tection 4 of the Competition and Consumer

Act 2010 (Cth) (CCA).
2. The Second Plaintiff by Counterclaim (Team 3216) is and was at all material times:
{(2)  acompany duly incorporated at law and capable of suing; and
{b)  acorporation within the meaning of the CCA.
3. Tha Defendant by Counterclaim (MMP} is and was at all material times:
(@)  acompany duly incorporated at law and capabla of being sued:
(&)  acorporation within the meaning of the CCA; and
(e}  the owner and publisher of the real estate publication titled The Weskly Review
Greater Geelong. '
Misleading or deceptive conduct
4. Inorabout September and Qctober 2012, Danlel Hayes (Hayes), for and on behalf of
Hayeswinckle Holding and Team 3216, entered into discussions (Discussions) with
Mark Hallo (Hallo) for and on behalf of MMP, relating to the proposed
establishment by MMP of a real estate publication and advertising business (New
Business),
PARTICULARS
Hallo approached Hayes in approxlmately September 2012
saying MMP was setting up a magazine to compete with the
Oeelong Adventiser. Hallo stated that the New Business would be
very profitable as he had contacts with all the Geelong real
estate agents having previously worked for the Grelong
Advertiser. Hallo gave Hayes an example of the profit made
from #hs Leader, Hallo also told Hayes that he needed Hayes on
board 1o get the other real estate agents in Geelong on board.
5. In the course of the Discussions, Hallo, on behalf of MMP, told Hayes that MMP

was proposing to establish a weekly zeal estate publicetion to be called the Weshly
Review Greater Geelong (MMP Publication) in, and about, the City of Geelong,
Western Victoria, the Surf Coast and the Bellarine Peninsuls, in competition with the
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10.

111

Geelong Advertiser,

In the course of the Discussions, Hallo on behalf of MMP, repzﬂcﬁted to Hayes on
behalf of Hayeswinekle Holding and Tearn 3216 that a significant and immediate
advantage of the New Business compared to its competitor, the Geelong Advartiser,
was that the MIMP Publication would be distributed each week on & Thursday and
Friday to every household in Geelong (Representation).

PARTICULARS

Hallo told Hayes that MMP would own a share in the
company that would distribute the MMP publication and
would ensure distribution suicceeded even If MMP had to have
its employees deliver the MMP publication to every household
in Geelong themselves.

The Representation was 2 representation with respect to a fiture matter.
MMP made the Representation in trade or commerce.
In reliance on and induced by the Representation, on or about 26 October 2012

(8  Hayes, for and on behalf of Hayeswinckle Holding, executed the Subscription
Agreement between MMP and Hayeswinckle Holding;

() Hayes, for and on behalf of Hayeswincklt_: Holding, axecuted the
Sharehiolders’ Agreement between MMP and Hayeswinckle Holding; and

(€}  Hayes, for and on behalf of Team 3216, executed tha Advertising Agreement
between MMP and Team 3216,

The first issue of the MMP Publication was published by MMP on or about 15
November 2012,

In further refiance on and induced by the Reprasentation, on and after 26 October
2012, Team 3216:

(a)  placed and paid for real estate advertisaments on behalf of its ve.ndor clients in
the MM¥ Publication; and
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PARTICULARS

Between 26 October 2012 and 31 December 2012, Team 3216
placed 24 ¥ pages of zeal estate advertiserents for its clients in
the MMP Publication at a cost of $37,703.

introduced, marketed and promoted the MMP Publication to clients,

t)

()

(i

()

)

PARTICULARS

On and from 26 October 2082 unti 31 December 2012,
Team 3216 actively encouraged vendors and potential
clients to place all of their real estate advertising in the
MMP Publication.

On and fom 1 January 2013, Team 3216 has offered
clients the choice of advertising thelr property in the
MMP Publication and/or the Geslong Advertiser,

Team 3216 Print Advertising Campalgn forms list both
the MMP Publication and the Geelong Advertiser.
(lients are offered a choice of which publication to
advertise in. A copy of the form i3 availlable for
inspection at the office of the soflcitors for
Hayeswinckle Flolding and Team 3216.

Curtent copies of the MMP Publication have been at af}
fimes and retain on display at meeting xooms at Team
3216’ premises in Geelong.

At weekly sales meetings, Team 3216 sales consultants
are regularly directed by Daniel Hayes and :Michella
Winckie to offer vendors end potential vendors the
choice of advertising in the MMP Publication and/or
the Geelong Advertiser. : :

LTV

The Representation was false, mlsleading ar deceptive, and Hayeswinckle Holding
and Team 3216:

{a)

(®)

rely on section 4 of Schedule 2 (the Austmlian Consumer Law) of the CCA

(ACL); and

say further or alternatively that the first and subsequent {ssues of the MMP
Publication were not delivered to every household in Geelong.

PARTICULARS

()  Hayeswinckle Holding and Team 3216 rely on admissions
rade by MMP in an email from Hallo to Michelle Coxtorilio of
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(i)

(it

(iv)

Hayeswinckle Holding and Team 3216 sant on [9 November
2012 at about 10.06am that the MMP Publication was not
delivered to households in, at least:

Rivergum Drive, Highton

Leigh Rd, Highton

Kyeemaz, Highton

Lippazuna, Highton

Hilcrest, Highton

Lansbury Crescent Highton

Church St, Hamlyn Heights

Belfast, Newtown -

Noble St, Newtown .

Axeas of Whittington, Bast Geclong,

A copy of that email may be inspected by appointment a¢ tha
g;'fit;es of the solizitors for Hayeswinckle Holding and Team

The issue of the MMP Publication dated 10 December 2012 was not
delivered to households in, at feast, the following streets:

Noble
Peary
Lansbury
Clydesdale
Noble
‘Wallaxoo
Pitman
South Valley Road
Percy
Culzean
Buangor.

The issue of the MMP Publication dated 17 December 2012
was not delivered to households in, at Jeast, the following
s{reels:

Percy Straat
Buangor

Meanor Crescent
Lansbury Crescent
Noble

Sangolan Terrace
Viogner Place.

Purther particulars may be provided after discovery.

13. By reason of the matters in paragraphs 6 to 8 and 12 above, MMP contravened
section 18 of the ACL.
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By reason of the said contravention, Hayeswinckle Holding and Team 3216 have
suffered loss and damage.

0

(i)

(iid)

PARTICULARS

Hayeswinckle Holding and Team 3216 received a avinber of
complaints from client vendors who had paid for advertislng in
the MMP Publication, complaining abant the poor cireulation
of the MMP Publication and about Hayeswinckle Holding and
Team 3216 having encouraged them to advartise in the MMP
Publication, dameging Hayeswinckie and Team 3218's trading
and business reputation,

Hayeswinckle Holding and Team 3216 lost vendor clients and
potential clients.

Further particulars of loss and damage will be provided before
trial. |

Breach of the Shareholders’ Agreement

15.

16,

17.

Hayeswinckle Holding and Team 3216 refer to and repeat paragraph 7 of the further
amended statement of claio and paragraph 7 of the defence.,

By reason of the conduct referved to in paragraph 12(b), MMP has breached clausa
3:4.1 of the Shareholders' Agreement by failing to co-operate with Hayeswinckie
Holdlng In order to further the objectives of MMP,

By reason of MMP's breach of the Shareholders Agreement, Hayeswinekle Holding

has suffered Ioss and damage.
PARTICULARS
(i}  Diminution in the value of the shares jsgued by MMP 1o
Hayeswinckle Holding under the Subacription Agreerent,
() Hayeswinckle Holding rafers to and repeats the particulars to
paragraph 14. :
(4i)

Eiaur;har particulars of Toss and damage will be provided before

AND THE PLAINTIFRS BY COUNTERCLAIM CLARM:

A.  Anorder pursuant to section 243 of the Competition and Consumer Act 2010+
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il

(i)  varylng clause 2.1 of the Subsctiption Agreement between MMP and
Hayeswinckle Holding by deleting the words ‘and commit to an Agresd
Advertising Spend in the amount specified in Item 3 of the Schedule with the
Company’, and deleting Item 3 in the Schedule; and :

(i) varying the Advertising Agreement between MMP and ‘Team 2316 by

deleting clause 4 thereof,
B. Damages pursuant to section 236 of the Avatrlian Consumer Law, ;
C. Damages at common law for breach of contract.
D.  Interest pursuant to Statuta,
B. Costs.
F.  Such further or other orders as this Honourable Court deems fit.
Dated: 28 June 2013

"M JFCOLLINS
M MARCUS

Milkeaos

MILLENS
Sclicitors for the Defendants/
Plaintiffy by Counterclaim



